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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 13th day of August, 2003

MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Dockets SE-16922 and
SE- 16923

V.

TAREK HASSAN JI FRY and
MAAN HASSAN ZARI E,

Respondent s.
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OPI Nl ON AND ORDER

The respondents have appeal ed from an order Adm nistrative
Law Judge Patrick G Geraghty served in this proceeding on July
15, 2003.H That order granted the Adnministrator’s notion for
sumary judgnent on energency orders she had i ssued on June 16,
2003, revoking any airman certificate held by respondents,
including Airline Transport Pilot Certificates (No. 2293881 and

No. 2339384, held by respondents Zarie and Jifry, respectively),

'A copy of the law judge's order is attached.
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pursuant to section 61.18(a) of the Federal Aviation Regul ations
(“FAR,” 14 C.F.R Part 61). The consolidated appeal wll be
deni ed.
I ndi vidual s that the Transportation Security Adm nistration
(TSA) has determ ned pose a security threat are not eligible to
hold an airman certificate, rating, or authorization under FAR

Part 61. bl

Because TSA has made such determ nations with respect
to both of the respondents, the | aw judge concluded that the
Adm ni strator’s revocation orders were required under the terns
of her regulation. 1In so concluding, the law judge relied on
recent Board precedent, involving appeals fromthe sanme two
respondent s, which unequivocally held that the Board does not
have jurisdiction to review the validity of TSA security threat

assessnments entered under authority given to it in the Aviation

and Transportation Security Act . Bl

’FAR section 61.18 provides as follows:
§ 61.18 Security Disqualification.

(a) Eligibility Standard. No person is eligible to hold a
certificate, rating or authorization issued under this part
when the Transportation Security Adm nistration (TSA) has
notified the FAAin witing that the person poses a security
t hreat.

(b) Effect of the Issuance by the TSA of an Initial
Notification of Threat Assessnent. The FAA will suspend any
certificate, rating, or authorization issued under this part
after the TSA issues to the holder an Initial Notification
of Threat Assessnent.

3pdmi nistrator v. Zarie, NTSB Order No. EA-5033 (April 1
2003), and Adm nistrator v. Jifry, NTSB Order No. EA-5034 (Apri
1, 2003). These appeal s chall enged energency suspensi ons
predi cated on prelimnary security threat assessnents TSA had
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Respondents’ renewed position in this round of appeal s that
they are entitled to a hearing before the Board on the factual
basis for TSA's threat assessnent rests in effect on the sane
argunents that the | aw judge and the Board found unpersuasive in
their earlier cases. W perceive no need to revisit those
argunents, for, in our view, they do not establish that the Board
is mstaken in its viewthat “where, as in this matter, the
Adm ni strator has incorporated in a regulation a judgnent about
the eligibility for airman certification of a class of persons
t hat anot her federal agency has identified as presenting a risk
to aviation security, the Board has no authority to | ook behind

that choice.” Zarie, supra, at 3. The law judge’s ruling nust

t heref ore be sustai ned.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondents’ appeal is denied; and

2. The order of the |aw judge granting sunmary j udgnment
for the Adm nistrator and affirm ng the energency orders of
revocation is affirmed.
ENGLEMVAN, Chairman, ROSENKER, Vice Chairman, and GOGLI A and
HEALI NG Menbers of the Board, concurred in the above opinion and

order. CARMODY, Menber, did not concur, and submitted the
foll ow ng dissenting statenent.

(..continued)

made concerning the respondents. See FAR section 61.18(b). The
i nstant appeals involve TSA's final judgnents that the
respondents pose security threats.
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| had m sgi vings about notations 7541 and 7542
(Zarie and Jifry) when the Board considered thema few
mont hs ago. The Board was asked to affirmthat the
respondents held airnmen certificates and that the
Transportation Security Adm nistration (TSA) had
notified the Adm nistrator that the two nen posed a
security threat. The |l aw judge concluded that the NTSB
| acked the jurisdictional authority to review the TSA' s
determ nation. Although | voted to approve the judge’ s
deci sion and the revocation order, | filed a statenent
saying nmy decision did not reflect any judgnent on the
TSA process or determ nation since everything was based
on information which we had neither received nor had
authority to review

Now t he second round of appeals conmes before us
with notation 7579. The respondents are seeking a
hearing on the factual basis for the TSA's assessnent.
The proposed opinion and order denies the appeal
citing, once again, that the Board | acks jurisdiction
to review the TSA assessnent.

| will not approve this opinion and order and I
regret ny earlier vote on 7541 and 7542. | agree that
the NTSB does not have jurisdiction. Wy then should
we exercise judgnment over sonething we have absol utely
no information about? No intellectual power is
required to agree that the individuals had certificates
and that the TSA notified the FAA that the nen were a
security threat. There is no question about these
facts. If this is the appeal process, it is flawed and
sensel ess. Approving such an order gives it a
legitimacy that it doesn’'t deserve. Further, it does
not seemresponsive to the request for review

| do not believe the NTSB is the correct body to
review cases of this type. National security is not
within the NTSB's jurisdiction. Cases |ike these put
the Board in the position of having to pass judgnment
where the facts are unavail able, and the possibility of
exerci sing nmeani ngful review does not exist.



